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sound sense of justice of the people. If no statute is directly
applicable to such an action, it has to be punished under the
statute the fundamental conception of which conies nearest to
it". It is our object not to defend this change but to examine
its meaning and background, as a problem of legal technique and
legal philosophy.
First, it has to be stressed that punishment by analogy seems
to constitute no essential characteristic of totalitarian legal systems.
The Penal Code of Fascist Italy of 1930 prohibits it explicitly,
whereas a democratic country like Denmark admits analogy.1
The attitude of the Danish legislator was originally traced back
to the lack of a complete and coherent system of Danish criminal
law, but even under the Penal Codes of 1866 and 1930 a person
may be punished who has committed an act which is " entirely
comparable " to an act expressly declared to be an offence.
This means the admission of the so-called " Gesetzesanalogie"
(i.e., the application of the legal idea underlying a specific
statutory provision to analogous cases), not however of the
" Rechtsanalogie " (i.e., the application of a principle underlying
the entire legal system). It is an offence under sect. 179, for
example, for a man wrongly to describe himself as the father
of a child. By way of analogy, a man was punished for having
declared his illegitimate children to be the offspring of his
deceased wife. Moreover, in Denmark persons who misappro-
priated electricity were punished for larceny, whereas in most
other countries special legislation was needed.2 It is, therefore,
not entirely true to say, with Hayek, Ashton, and others, that
nullum crimen sine lege is "an essential part of criminal procedure
in all liberal countries ",3 whereas nullum crimen sine poene is
" the logical basic maxim of Fascist criminal law ".
Next to the National Socialist Act of 1935, it is, however,
art. 16 of the Soviet Penal Code that has become the most
widely known provision in favour of punishment by analogy :
Where a socially dangerous act has not been expressly dealt with
in the present code, the basis and limits of responsibility in respect
thereof shall be determined in conformity with those articles of the
code which deal with the crimes most closely resembling it.
It was only natural that Nazi lawyers should describe this
1 Landsdommer F. Lucas, Copenhagen, in MSchrKr, 1937, pp. 231 et seq.
2 See above, p. 90 ;   these examples are taken from Lucas, loco cit.
3 Hayek, p. 63 fn. 2 ;  A. B. Ashton, The Fascist, his State and his Mind (1937),
p. 119 fh. i.